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Federal and New York State COVID-19 Sick Leave Laws Update

The U.S. Department of Labor (DOL) has issued a  
model notice and guidance for the recently enacted 
Emergency Paid Sick Leave Act (EPSLA) and Emergency 
Family and Medical Leave Expansion Act (EFMLEA). 
New York State has also issued guidance for its recently 
enacted COVID-19 sick leave law. This alert provides an 
overview of those laws and certain aspects of the respective 
guidance issued for them, including a chart (see last page) 
that outlines leave requirements for each law.

EMERGENCY PAID SICK LEAVE ACT OVERVIEW

The EPSLA requires employers with fewer than 500 
employees to provide all employees with the following  
sick leave:

 � Two weeks (up to 80 hours) of paid sick leave at the 
employee’s regular rate of pay, where the employee is 
unable to work (or telework) because the employee is 
quarantined (pursuant to federal, state or local 
government order, or advice of a health care provider), 
and/or experiencing COVID-19 symptoms and  
seeking a medical diagnosis; or

 � Two weeks (up to 80 hours) of paid sick leave at two-
thirds the employee’s regular rate of pay where the  
employee is unable to work (or telework) because of a 
bona fide need to care for an individual subject to 
quarantine (pursuant to federal, state or local 
government order, or advice of a health care provider),  
or care for a child (under 18 years of age or who is 18  
or older and incapable of self-care due to a physical or 
mental disability) whose school or child care provider is 
closed or unavailable for reasons related to COVID-19, 
and/or the employee is experiencing a substantially 
similar condition as specified by the Secretary of Health 
and Human Services.

Employers cannot require employees to use other paid leave 
time before using leave under the EPSLA.

EMERGENCY FAMILY MEDICAL LEAVE EXPANSION 
ACT OVERVIEW

The EFMLEA requires employers with fewer than 500 
employees to provide those employed for at least 30 days 
with the following leave:

 � Up to an additional 10 weeks of paid expanded family 
and medical leave, at two-thirds the employee’s regular  
rate of pay, where an employee is unable to work (or 
telework) due to a bona fide need for leave to care for a 
child (under 18 years of age or who is 18 or older and 
incapable of self-care due to a physical or mental 
disability) whose school or child care provider is closed 
or unavailable for reasons related to COVID-19.

The EPSLA and EFMLEA exempt health care providers 
and emergency responders from their coverage. Small 
businesses with fewer than 50 employees are also exempt 
from the EFMLEA and the EPSLA’s provision to provide 
leave to care for a child because of a school closure or the 
unavailability of a child care provider due to COVID-19 
precautions, if granting leave would jeopardize the viability 
of the business.

The EPSLA and EFMLEA took effect on April 1, 2020. 
Covered employers must post the DOL-issued notice in 
the workplace. In the case of employees who are 
teleworking, the posting requirement can be satisfied by 
e-mailing or direct mailing the notice to employees, or 
posting the notice on an internal or external employee 
informational website. The DOL has issued additional 
guidance about complying with the laws’ notice 
requirements.

https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf
https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions
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https://www.irs.gov/newsroom/treasury-irs-and-labor-announce-plan-to-implement-coronavirus-related-paid-leave-for-workers-and-tax-credits-for-small-and-midsize-businesses-to-swiftly-recover-the-cost-of-providing-coronavirus

NEW YORK COVID-19 SICK LEAVE LAW OVERVIEW

The New York COVID-19 Sick Leave Law entitles all 
employees to leave, paid or unpaid, depending on employer 
size, where an employee is subject to a mandatory or 
precautionary order of quarantine or isolation, as follows;

 � Private employers with 10 or fewer employees and net 
income up to $1 million: unpaid leave until the end of 
the quarantine or isolation period, and immediate 
eligibility for Paid Family Leave and disability benefits.

 � Private employers with 10 or fewer employees and net 
income greater than $1 million: five days of paid sick 
leave and, after the expiration of the five paid days, 
unpaid leave and eligibility for disability and Paid Family 
Leave through the termination of the quarantine or 
isolation order.

 � Private employers with 11 to 99 employees: five days of 
paid sick leave and, after the expiration of the five paid 
days, unpaid leave and eligibility for disability and Paid 
Family Leave through the termination of the quarantine 
or isolation order.

 � Private employers with 100 or more employees: 14 days 
of paid sick leave during the period of quarantine or 
isolation only.

 � Public employers: 14 days of paid sick leave.

Employees are also entitled to Paid Family Leave to care for 
a minor dependent child who is subject to a quarantine or 
isolation order.

Paid sick leave under the law must be provided in addition 
to any paid sick leave otherwise provided by an employer. 
Where an employee is entitled to leave under the New York 
COVID-19 sick leave law and any federal law, such as the 
EPSLA or EFMLEA, at the same time and for the same 
reason, the employee is entitled under the New York law 
only to those benefits in excess of those provided under the 
applicable federal law.

EPSLA AND EFMLEA GUIDANCE

Below is a summary of certain portions of the DOL’s 
EPSLA and EFMLEA guidance.

What documentation is required to take leave?

Employees must provide sufficient information to support 
a leave absence, including the employee’s name, qualifying 
reason for leave, a statement that the employee is unable  
to work or telework for that reason, and leave date(s),  
e.g., a copy of the quarantine or isolation order, or written 
documentation from a health care provider advising self-
quarantine. For employees using leave to care for a child, 
examples of supporting documentation include a notice 
posted on a government, school or day care website, or 
published in a newspaper, or an e-mail from an employee 
or official of the school, place of care, or child care provider.

Employers should keep this documentation if they will seek 
tax credits for providing paid leave. The DOL guidance 
states that employers will have to consult Internal Revenue 
Service (IRS)-applicable forms, instructions and 
information for the process they will need to follow to 
claim this tax credit, including any necessary supporting 
documentation. An employer is not required to provide 
leave if materials sufficient to support the applicable tax 
credit have not been provided.

When is an employee "unable" to work or telework?

The DOL guidance explains that being “unable” to work 
or telework means that work is available, but the employee 
is unable to perform it because of one of the reasons 
specified by the EPSLA or EFMLEA. If an employee is 
able to work his or her normal number of hours per day 
but outside of the employee’s normally scheduled hours, 
the employee is considered able to work and leave is 
unnecessary, unless a qualifying reason under the  
applicable law prevents the employee from working the 
alternate schedule.

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.irs.gov/newsroom/treasury-irs-and-labor-announce-plan-to-implement-coronavirus-related-paid-leave-for-workers-and-tax-credits-for-small-and-midsize-businesses-to-swiftly-recover-the-cost-of-providing-coronavirus
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When can employees use intermittent and incremental 
leave?

The DOL guidance provides that in certain circumstances, 
an employer and employee may agree that emergency paid 
sick leave and emergency paid family and medical leave 
benefits will be taken on an intermittent and incremental 
basis. While an employee is teleworking, an employer and 
employee may agree that leave will be taken intermittently 
and in any increment. Likewise, if an employee is working 
at the employer’s worksite, the employer and employee  
may agree that paid sick leave under the EPSLA to care  
for a child, because the child’s school is closed or child care 
provider is unavailable, may be taken intermittently and  
in any agreed-upon increment. However, if the employee  
is working at the employer’s worksite, leave for any other 
reason covered by the EPSLA cannot be taken 
intermittently and must be taken in full-day increments.  
If an employee is working at the employer’s worksite, the 
employer and employee may also agree to intermittent 
leave under the EFMLEA to care for a child at home 
because school is closed or a child care provider is 
unavailable due to COVID-19 precautions.

Does a worksite closing or furlough eliminate leave 
availability?

The DOL guidance states that employees are ineligible to 
receive, or to continue to receive, leave under the EPSLA 
and EFMLEA if:

(a) The employee’s worksite closes before or after the  
laws take effect;

(b) An employee is on leave when closure occurs;

(c) An employer furloughs an employee; or

(d) The worksite temporarily closes, and the employer  
says it will reopen in the future.

The reason for a worksite closure does not change an 
employee’s ineligibility for leave. In such cases, an 
employee's only recourse is to seek unemployment benefits.

Does health coverage continue during leave?

Health insurance coverage must be maintained during leave 
under both the EPSLA and EFMLEA on the same terms 
as if the employee continued to work.

Who is a “health care provider” who may be excluded by 
their employer from paid sick leave and/or expanded 
family and medical leave?

For the purposes of employees who may be exempt from 
paid sick leave or expanded family and medical leave by 
their employer under the EPSLA and EFMLEA, a health 
care provider is anyone employed at any doctor’s office; 
hospital; health care center; clinic; post-secondary 
educational institution offering health care instruction; 
medical school; local health department or agency; nursing 
facility; retirement facility; nursing home; home health care 
provider; any facility that performs laboratory or medical 
testing; pharmacy; or any similar institution, employer or 
entity. This includes any permanent or temporary 
institution, facility, location or site where medical services 
are provided that are similar to such institutions.

This definition includes any individual employed by an 
entity that contracts with any of the above institutions, 
employers, or entities’ institutions to provide services or to 
maintain the operation of the facility. This also includes 
anyone employed by any entity that provides medical 
services, produces medical products, or is otherwise 
involved in the making of COVID-19-related medical 
equipment, tests, drugs, vaccines, diagnostic vehicles, or 
treatments. This also includes any individual who is the 
highest official of a state or territory, including the District 
of Columbia, who determines that a health care provider is 
necessary for that state’s or territory’s or the District of 
Columbia’s response to COVID-19.
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https://paidfamilyleave.ny.gov/new-york-paid-family-leave-covid-19-faqs

When does the small business exemption apply to exclude 
a small business from the provisions of the EPSLA and 
EFMLEA?

An employer, including a religious or nonprofit 
organization, with fewer than 50 employees (small 
business), is exempt from providing (a) paid sick leave due 
to school or place of care closures, or child care provider 
unavailability for COVID-19-related reasons, and (b) 
expanded family and medical leave due to school or place 
of care closures, or child care provider unavailability for 
COVID-19-related reasons when doing so would 
jeopardize the viability of the small business as a going 
concern. A small business may claim this exemption if an 
authorized officer of the business has determined that:
1. The provision of paid sick leave or expanded family 

and medical leave would result in the small business’s 
expenses and financial obligations exceeding available 
business revenues and cause the small business to 
cease operating at a minimal capacity;

2. The absence of the employee or employees requesting 
paid sick leave or expanded family and medical leave 
would entail a substantial risk to the financial health 
or operational capabilities of the small business 
because of their specialized skills, knowledge of the 
business, or responsibilities; or

3. There are not sufficient workers who are able, willing 
and qualified, and who will be available at the time 
and place needed, to perform the labor or services 
provided by the employee or employees requesting 
paid sick leave or expanded family and medical leave, 
and these labor or services are needed for the small 
business to operate at a minimal capacity.

NEW YORK COVID-19 SICK LAW GUIDANCE

Below are relevant sections of the New York State guidance 
(as edited for clarity).

At what rate of pay does leave need to be paid?

For the applicable paid leave period (5 or 14 days), 
employers must pay the amount that an employee would 
have otherwise received had the employee continued to 
work for that period, based upon the amount that the 
employee was scheduled or would have been scheduled, 
had the employer’s operations continued in its normal due 
course. Employees who work a fixed schedule or are paid a 
salary should simply continue to receive pay for the 
applicable period. For hourly, part-time, commissioned 
salespeople, and other employees who are not paid a fixed 
wage, employers should determine the employee’s pay by 
looking at a representative period of time to set the 
employee’s average daily pay rate.

For how many days of leave are part-time employees 
required to be paid?

Part-time employees should be paid for the number of 
days/amount of time during the 5- or 14-day period they 
are required to receive pay that they would have otherwise 
received had the employer’s operations continued in their 
normal due course.

Is the number of paid days based on work or calendar 
days?

The number of paid days is calendar days, and the pay 
required should represent the amount of money that the 
employee would have otherwise received for the 5- or 
14-day period.

When is payment required to be made to employees 
eligible to receive paid sick leave?

The paid sick leave payments are subject to the frequency 
of pay requirements of Section 191 of the Labor Law, and 
leave payments should be made in the paycheck for the 
applicable pay period for the leave.

https://paidfamilyleave.ny.gov/new-york-paid-family-leave-covid-19-faqs
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Is there a waiting period before receiving paid family 
leave, disability benefits or quarantine leave benefits?

No. There is no waiting period for benefits claimed as a 
result of a mandatory or precautionary quarantine or order 
of isolation.

Is quarantine leave retroactive?

Yes. Employees may take quarantine leave if they are 
currently under a mandatory or precautionary order of 
quarantine or isolation issued by the State, Department of 
Health, local board of health, or government entity even if 
that order was issued prior to the enactment of the 
COVID-19 quarantine leave.

Can an employer require an employee to use existing sick 
leave accruals or other accruals (paid time off) for a 
COVID-19 quarantine order?

No. Employers required to provide COVID-19 paid sick 
leave must provide that leave separate from any accruals.

Is an employee’s job protected during COVID-19 
quarantine leave?

Yes. An employee cannot be fired for taking leave. An 
employer cannot fire or take action against an employee  
for taking leave, and employees are entitled to be restored 
to the position they held prior to taking leave. Any 
COVID-19 quarantine leave should not be counted as an 
absence that may lead to, or result in, discipline, discharge, 
demotion, suspension or any other adverse action.

Additional Assistance

For further assistance, please contact a member of the  
Labor & Employment Practice Team, the Coronavirus  
(COVID-19) Response Team, or the Phillips Lytle attorney 
with whom you have a relationship. 

Albany Omni Plaza 30 South Pearl Street Albany, NY 12207-1537 (518) 472-1224
Buffalo One Canalside 125 Main Street Buffalo, NY 14203-2887 (716) 847-8400
Chautauqua 201 West Third Street Suite 205 Jamestown, NY 14701-4907 (716) 664-3906
Garden City 1205 Franklin Avenue Plaza Suite 390 Garden City, NY 11530-1629 (516) 742-5201
New York City 340 Madison Ave 17th Floor New York, NY 10173-1922 (212) 759-4888
Rochester 28 East Main Street Suite 1400 Rochester, NY 14614-1935 (585) 238-2000 
Cleveland, OH One Cleveland Center 1375 E. 9th Street 30th Floor Cleveland, OH 44114-1797 (216) 928-3474
Washington, DC 1101 Pennsylvania Avenue NW Suite 300 Washington, DC 20004-2514 (202) 617-2700
Canada The Communitech Hub 151 Charles Street West Suite 100 The Tannery Kitchener, Ontario N2G 1H6 Canada (519) 570-4800

https://phillipslytle.com/contact/team/?type=practice-area&pracarea=1003
https://phillipslytle.com/covid19team
https://phillipslytle.com/covid19team
https://phillipslytle.com/our-people
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Federal and New York State COVID-19 Leave Laws*

Federal Emergency  
Paid Sick  
Leave Act

Federal 
Emergency  
Family and 

Medical Leave 
Expansion Act

New York Sick Leave Law – Employer Paid Sick Days During a Quarantine or Isolation Order**
(Employees are eligible for disability and paid family leave (PFL) benefits upon  

the first full day of an unpaid period of a quarantine or isolation order)

REASON FOR LEAVE
Only covers 

employers with fewer 
than 500 Employees

Only covers 
employers with 
fewer than 500 

Employees
Public Employer

Private employer 
with 10 or fewer 
employees and 
net income of 
$1M or less

Private employer 
with 10 or fewer 
employees and 

net income 
greater than $1M

Private employer 
with 11-99 
employees

Private employer 
with 100 or more 

employees

The employee  
is subject to a federal, 
state or local 
quarantine or 
isolation order 
related to  
COVID-19.

Full-time = 80 hours 
Part-time = Average 

of 2 weeks of full pay 
up to $511/day 

($5,110 in aggregate)

None 14 days

Unpaid 
(PFL: up to 

$840.70/week; 
Disability: up to 

$2,043.92/week; 
Total: up to 

$2,884.62/week)

5 days 
(PFL: up to 

$840.70/week; 
Disability: up to 

$2,043.92/week; 
Total: up to 

$2,884.62/week)

5 days 
(PFL: up to 

$840.70/week; 
Disability: up to 

$2,043.92/week; 
Total: up to 

$2,884.62/week)

14 days

The employee  
has been advised by 
a health care provider 
to self-quarantine 
due to concerns 
related to COVID-19.

Full-time = 80 hours 
Part-time = Average 

of 2 weeks of full pay 
up to $511/day 

($5,110 in aggregate)

None None None None None None

The employee is 
experiencing 
symptoms of  
COVID-19 and 
seeking a medical 
diagnosis.

Full-time = 80 hours 
Part-time = Average 

of 2 weeks of full pay 
up to $511/day 

($5,110 in aggregate)

None None None None None None

The employee is 
caring for an 
individual who is 
subject to a 
quarantine or 
isolation order.

Full-time = 80 hours 
Part-time = Average 

of 2 weeks 2/3 of full 
pay up to $200/day 

($2,000 in aggregate)

None 
(Traditional 

unpaid FMLA  
may be available, 
subject to normal 

FMLA rules)

PFL only when 
caring for a  
minor child 

(PFL: if eligible, up 
to $840.70/week)

PFL only when 
caring for a  
minor child 

(PFL: if eligible, up 
to $840.70/week)

PFL only when 
caring for a  
minor child 

(PFL: if eligible, up 
to $840.70/week)

PFL only when 
caring for a  
minor child 

(PFL: if eligible, up 
to $840.70/week)

PFL only when 
caring for a  
minor child 

(PFL: if eligible, up 
to $840.70/week)

The employee is 
caring for an 
individual who has 
been advised by a 
health care provider 
to self-quarantine 
due to concerns 
related to COVID-19.

Full-time = 80 hours 
Part-time = Average 

of 2 weeks 2/3 of full 
pay up to $200/day 

($2,000 in aggregate)

None None None None None None

The employee is 
caring for a son or 
daughter whose 
school or place of 
care has been closed, 
or whose child care 
provider is 
unavailable, due to 
COVID-19 
precautions.

Full-time = 80 hours 
Part-time = Average 

of 2 weeks 2/3 of full 
pay up to $200/day 

($2,000 in aggregate)

First 10 days 
unpaid (Federally 

paid sick leave 
may apply), 

followed by 10 
weeks of paid 

time at 2/3 of pay, 
up to $200/day 

($10,000 in 
aggregate)

None None None None None

Employee is 
experiencing any 
other substantially 
similar condition 
specified by the 
Secretary of Health 
and Human Services 
in consultation with 
the Secretary of the 
Treasury and the 
Secretary of Labor.

Full-time = 80 hours 
Part-time = Average 

of 2 weeks 2/3 of full 
pay up to $200/day 

($2,000 in aggregate)

None None None None None None

*This chart is based on current guidance from the U.S. Department of Labor and other applicable regulatory agencies. As such, it is subject to change in the event new 
guidance is made available.

Paid and/or unpaid leave may be available under other statutes.

**Under New York’s Sick Leave Law, the number of paid days is calendar days (not work days), and the pay should represent the amount of money that the employee 
would have otherwise received for the 5- or 14-day period, as applicable.


